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NOTICE:

PLEASE READ THE POLICY CAREFULLY AND DISCUSS THE COVERAGE WITH YOUR
INSURANCE ADVISOR AND/OR YOUR LEGAL COUNSEL.

THIS IS A “CLAIMS MADE AND REPORTED POLICY.” FOR ANY COVERAGE TO
ATTACH, TERRAFIRMA RISK RETENTION GROUP LLC MUST RECEIVE WRITTEN
NOTICE OF ANY CLAIM STRICTLY AS SET FORTH IN THIS POLICY.

THIS POLICY IS ISSUED BY YOUR RISK RETENTION GROUP. YOUR RISK RETENTION
GROUP MAY NOT BE SUBJECT TO ALL OF THE INSURANCE LAWS AND
REGULATIONS OF YOUR STATE.

STATE INSURANCE INSOLVENCY GUARANTY FUNDS ARE NOT AVAILABLE FOR
YOUR RISK RETENTION GROUP. YOUR PAYMENTS TO YOUR RISK RETENTION
GROUP ARE THEREFORE FULLY AT YOUR RISK.

THE INSURED MUST SUBSCRIBE TO THE TERRAFIRMA RISK RETENTION GROUP
LLC’S LIMITED LIABILITY COMPANY OPERATING AGREEMENT AND REMAIN A
MEMBER IN GOOD STANDING OF TERRAFIRMA RISK RETENTION GROUP LLC.

THE INSURED MUST ALSO COMPLY WITH ALL REQUIREMENTS, TERMS AND
CONDITIONS OF THIS POLICY AS CONDITIONS PRECEDENT TO CONTINUED
COVERAGE UNDER THIS AND ANY OTHER TERRAFIRMA POLICY.
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DECLARATIONS PAGE

Conservation Defense Liability Insurance Policy No. 2019CA0173 (“Policy”)

Named Insured:Bear Yuba Land Trust
Address: PO Box 1004

Grass Valley, CA 95945
Company: Terrafirma Risk Retention Group LLC
Address: c/o Marsh Management Services, Inc.

PO Box 530
Burlington, VT 05402-0530

Policy Period: March 1, 2019, to March 1, 2020 (both days at 12:01 a.m. Local
Time at the address of the Named Insured stated above).

Limit of Liability: USD $500,000 each Claim or set of Interrelated Claims,
and $500,000.00 in the aggregate for all Claims and all sets of Interrelated
Claims.

Self-Insured Retention: USD $5,000 each Claim or set of Interrelated Claims.

Policy Premium: $2,142.00; TRIA Coverage Premium: N/A

Notice of Claims, facts, circumstances, situations, acts or omissions: 
Terrafirma Risk Retention Group LLC 
c/o Marsh Management Services, Inc. 
PO Box 530 
Burlington, VT 05402-0530 

Or at www.terrafirma.org using the online claims form.

The Application from the Named Insured for the Policy Period, as certified by
the Named Insured, is incorporated herein by reference and is made a part
hereof.

Retroactive Date: March 1, 2013.

IN WITNESS WHEREOF, the Company has caused this Policy to be issued as of March 1,
2019 and executed in Montpelier, Vermont and delivered electronically to the Named
Insured.

TERRAFIRMA RISK RETENTION GROUP LLC

BY:  
Leslie Ratley-Beach, Vice President and Secretary 
Alliance Risk Management Services LLC 
As Manager of Terrafirma Risk Retention Group LLC

http://www.terrafirma.org


CONSERVATION DEFENSE LIABILITY INSURANCE

 

THIS IS A CLAIMS MADE AND REPORTED POLICY. COVERAGE UNDER THIS POLICY
IS LIMITED TO LIABILITY FOR ONLY (1) THOSE CLAIMS THAT ARE FIRST MADE, OR
(2) THOSE FACTS, CIRCUMSTANCES, SITUATIONS, ACTS OR OMISSIONS THAT
SUBSEQUENTLY GIVE RISE TO A CLAIM THAT FIRST OCCURS, DURING THE POLICY
PERIOD, AND WHICH FACTS, CIRCUMSTANCES, SITUATIONS, ACTS OR OMISSIONS,
THE INSURED REPORTS TO THE COMPANY, IN WRITING, WITH ALL REQUIRED
PARTICULARS, DURING THE POLICY PERIOD; OR, WITH RESPECT TO CLAIMS,
ONLY, THE INSURED REPORTS TO THE COMPANY, IN WRITING, WITH ALL
REQUIRED PARTICULARS: (A) DURING THE POLICY PERIOD OR (B) WITHIN 60
DAYS AFTER EXPIRATION OF THE POLICY PERIOD OR, (C) IF PURCHASED, DURING
ANY EXTENDED REPORTING PERIOD.

 

PLEASE BE AWARE THAT CERTAIN PROVISIONS OF THIS POLICY RESTRICT
COVERAGE.

In consideration of the payment of the Premium listed in Item V. of the Declarations Page,
and in reliance upon all the information provided in and with the Application incorporated
into and made part of this Policy, the Company agrees to provide insurance as follows:

 

1.         INSURING AGREEMENTS

 

1.1 The Company will have the right and duty to defend the Insured against, and will pay all
Litigation Expense arising out of, any Claim or set of Interrelated Claims provided,
always, that all of the following preconditions to coverage must be met:

 

1.1.1 the Claim is based on, arises out of or involves allegations of facts,
circumstances, situations, acts or omissions that first occurred after the Retroactive
Date; and

 

1.1.2 no Insured, prior to the Policy Period, knew, or in the exercise of reasonable
diligence, should have known, that the Claim or the first of a set of Interrelated
Claims or facts, circumstances, situations, acts or omissions that give rise to a
subsequent Claim had occurred or had been asserted or threatened; and

 

1.1.3 the Named Insured reports the Claim or the first of a set of Interrelated
Claims or facts, circumstances, situations, acts or omissions that give rise to a
subsequent Claim to the Company in writing during the Policy Period, or with



respect to any Claim or the first of a set of Interrelated Claims, within 60 days of
expiration of the Policy Period or during an Extended Reporting Period, if purchased;
and

 

1.1.4    the Named Insured is a Member in good standing of the Company under the
Company’s Limited Liability Company Operating Agreement dated April 16, 2011, as
amended and restated, including without limitation the Operating Standards
incorporated in the Accession Agreement.

 

1.2 The Application of the Named Insured for coverage is incorporated into this Policy and
made a part hereof and any information provided therein or accompanying the Application
is deemed material to the scope of the risks covered under this Policy. Any concealment,
omission or misrepresentation in the Policy Application or accompanying information is
grounds to rescind the Policy and, in addition, will defeat coverage and recovery under this
Policy. Failure to report, in any original or renewal Application, any known Claim or any
known facts, circumstances, situations, acts or omissions likely to become a Claim, or any
Claim or facts, circumstances, situations, acts or omissions likely to become a Claim that
should have been discovered in the exercise of reasonable diligence, but that were
previously unreported to the Company, shall also be considered a material
misrepresentation and grounds for denial of coverage.

 

1.3 Except as may be otherwise expressly stated in this Policy, the Company shall have no
obligation to pay or to reimburse the Insured or any other person or organization for any
amounts falling within the definition of Damages in this Policy or any other loss, cost or
expense. 

 

1.4 The Company shall have no obligation to defend or to pay or reimburse any Litigation
Expense of Co-Holders, Back-Up Holders, Third-Party Enforcers or any other person or
organization.

 

1.5 If both Litigation Expense covered by this Policy and Litigation Expense not covered
by this Policy are incurred, either because a Claim by or against an Insured includes both
matters that are within the scope of the coverage provided by this Policy, and matters that
are outside the scope of such coverage, or because a Claim is made by or against both an
Insured and others, the Insured and the Company shall use their best efforts to agree upon
a fair and proper allocation of Litigation Expense between covered Litigation Expense
and uncovered Litigation Expense. In the event of a dispute concerning such allocation, the
Company shall advance the Litigation Expense the Company believes to be covered under
the Policy. Any subsequently negotiated, arbitrated or judicially determined allocation of
Litigation Expense shall be applied retroactively to all Litigation Expense,
notwithstanding any prior advancement to the contrary, except to the extent otherwise
expressly stated in such allocation.



 

2.         DEFINITIONS

 

The following terms appearing in bold type shall have the following meanings under this
Policy.

 

2.1 Application means the application submitted for coverage by the Insured to obtain this
Policy and all information and documents provided by the Insured with the application. The
Application is part of this Policy, and the Company is relying on all information in the
Application, whether it is physically attached to this Policy or filed in paper form or
electronically with the Company.

 

2.2 Back-Up Holder means a person or organization that holds secondary, conditional or
ancillary legal rights in enforcing or rights to enforce the Named Insured’s Conservation
Rights through an express grant or reservation, in writing, by and between the Back-Up
Holder and the Named Insured.

 

2.3 Claim means the first indication or happening of any:

 

2.3.1 judicial, administrative or arbitration proceeding brought by or against an
Insured in which such Insured faces a binding adjudication with respect to
Conservation Rights;

 

2.3.2 written request or written demand made by or to the Insured that the parties
resolve a dispute relating to Conservation Rights voluntarily;

 

2.3.3 violation of, challenge to, effort or attempt to disregard or to avoid, overturn,
usurp, encroach, extinguish, terminate, alter or amend or enjoin Conservation
Rights by any party other than an Insured, an Insured’s agents or subcontractors,
or any person or organization for whom or which the Insured is legally responsible;

 

provided, however, that to be covered under this Policy a Claim must directly concern and
affect Conservation Rights held or owned by the Named Insured within the geographical
limits of property held or owned by the Named Insured or physical activities on an
immediately adjacent or contiguous parcel that present an immediate and direct, significant
threat of or actual interference with the Conservation Rights within the geographical limits
of property held or owned by the Named Insured.



 

2.4       Condemnation Action means the exercise of rights of eminent domain or
condemnation, including actions or proceedings, or the portions thereof, that seek to
exercise such rights or determine any person’s or organization’s eligibility to exercise such
rights.

 

2.5       Conservation Rights mean all legally enforceable rights and obligations of the
Named Insured, in real property, which rights are held or obligations are undertaken for
land conservation, land preservation or conservation-related educational or recreational
purposes, whether such real property is held in fee, by easement, covenant, servitude or
deed restriction; provided, however, that to be covered under this Policy the real property
interests subject to the Conservation Rights must (1) directly affect or concern
conservation, land preservation or conservation-related education or recreation; (2) be
owned or held by the Named Insured at the inception of coverage in perpetuity and not be
subject to defeasance to any other person or organization except a Back-Up Holder or a
Co-Holder and (3) be specifically identified and scheduled in the Application for this
coverage, or (4) be acquired after the inception of coverage, if such Conservation Rights
meet all requirements for coverage under this Policy and the Named Insured shall pay the
premium for such coverage, as specified in Section 4.7.  Conservation Rights do not mean
or include fees due to the Named Insured upon a change in ownership or transfer of any
interest in real property regardless of the purpose of the fee.

 

 

2.6 Co-Holder means a person or organization, other than the Named Insured, that also
holds the same Conservation Rights as the Named Insured.         

 

2.7 Damages means monetary judgments, awards and settlements, interest awarded on
such amounts under law and punitive, exemplary or multiple damages and also includes, but
is not limited to:

 

2.7.1 salaries, benefits or other remuneration of any person, including an Insured,
and costs of staff or volunteers of the Insured and any related expenses of the
Insured, the Insured’s staff or the Insured’s volunteers;

 

2.7.2 diminution in value or damages resulting from the diminution in value of the
Conservation Rights of the Insured;

 

2.7.3 diminution in value or damages resulting from the diminution in value of
property or the property rights of any third party;



 

2.7.4 costs of reconstruction, restoration or reclamation of any property of the
Insured or any third party;

 

2.7.5 civil or criminal fines, penalties, interest, sanctions or forfeitures;

 

2.7.6 the obligation to pay costs, charges or expenses, other than a final obligation of
the Insured to pay attorneys’ fees incurred by an opposing party in any litigation
defended or prosecuted by the Company;

 

2.7.7 any obligation to repay a surety or other company providing a bond or security;

 

2.7.8 any direct financial loss sustained by the Insured or any third party arising out
of or as the result of any Claim, but not including Litigation Expense.

 

2.8 Insured means:

 

2.8.1 the Named Insured organization designated in Item I. of the Declarations
Page;

 

2.8.2 any person who was, is or hereafter becomes an officer, director, trustee,
member, employee or volunteer worker (whether full-time, part-time or temporary)
of the Named Insured, but only while such person is acting within the scope of the
person’s duties performed on behalf of the Named Insured;

 

2.8.3 the estates, heirs and legal representatives of the estates or heirs of deceased
persons who were Insureds at the time of any Claim covered under this Policy.

 

2.9 Interrelated Claims means all Claims that have as a common nexus the same
Conservation Rights or that exhibit common facts, circumstances, situations, events or
transactions or that arise out of the same or a similar set of acts, challenges, errors or
omissions, impacting in substantially the same way upon Conservation Rights, whether in
one or multiple properties, or that are made in the same or in any one set of similar judicial,
administrative or arbitration proceedings, mediation requests or other demands, even if
asserted by different persons, groups or organizations, as to the same property or related
group of properties.



 

2.10 Litigation Expense means reasonable fees, costs, charges and expenses incurred by
the Company, or by the Insured, with the approval and consent of the Company, in
defending or litigating Claims, including legal action seeking to prevent, curtail or oppose
any actions in violation of Conservation Rights, or to enforce an obligation to pay
Damages to the Named Insured to compensate the Named Insured for the loss of,
usage of or cost to restore or replace Conservation Rights, or for negotiation, mediation or
arbitration expense for Claims and includes reasonable attorneys’ fees, costs and
disbursements, subject to the Company’s panel counsel rates; court costs; costs of
depositions and transcripts; witness fees and expenses (including expert witness fees); costs
of necessary surveys; premiums to secure any necessary surety, injunction, attachment or
similar bonds and any final obligation of the Insured to pay attorneys’ fees to an opposing
party in any litigation defended or prosecuted by the Company, but Litigation Expense
does not include any of the following:

 

2.10.1 Damages the Insured may become legally obligated to pay to anyone;

 

2.10.2 any costs or fees charged by any attorney general or government lawyer or
staff of any government organization;

 

2.10.3 internal costs incurred by the Insured, including without limitation the
salaries, expenses or fees of any person volunteering with, employed by or retained
as a consultant to the Insured;

 

2.10.4 security held by bonding companies or amounts the Insured is required to
repay any bonding company.

 

2.11 Named Insured means the organization listed in Item I. of the Declarations Page.

 

2.12 Policy Period means the period set forth in Item II. of the Declarations Page. If the
Policy cancels automatically, the Policy Period shall end upon the effective date of such
cancellation.

 

2.13 Retroactive Date means the date set forth in Item VIII. of the Declarations Page.

 

2.14 Third-Party Enforcer means a person or organization to whom or which the Named
Insured has expressly granted a legal right or obligation to enforce the Named Insured’s



Conservation Rights, in a signed writing, but only if such person or organization has also
expressly accepted such legal right or obligation in a signed writing. 

 

3.         EXCLUSIONS

This Policy does not apply to any Claim, set of Interrelated Claims, or to that portion of
any Claim or set of Interrelated Claims that concern or allege:

 

3.1 any obligation to pay Damages to anyone, except that this exclusion shall not apply to
the Litigation Expense incurred with respect to a request or demand by the Named
Insured seeking Damages from third parties for violations of Conservation Rights;

3.2 a Condemnation Action, except that this exclusion shall not apply to actions,
proceedings or disputes that are not a part of or that are not consolidated with a
Condemnation Action and which seek:

3.2.1 as between the Named Insured and the owner of the conserved property, to
allocate or recover the award or settlements proceeds paid for the taking of the
conserved property as a result of a Condemnation Action where such award or
settlement proceeds, or portion thereof, is to compensate the Named Insured for
the loss of Conservation Rights; or

3.2.2 to contest transfers of property interests to any person or organization that may
seek but has not yet commenced a Condemnation Action or, where such transfer
would result in the loss of the Named Insured’s Conservation Rights.

 

3.3 criminal proceedings, including all government investigations or government
prosecutions seeking to obtain evidence to use in any criminal proceedings and all grand jury
proceedings;

 

3.4 fraudulent or criminal acts or omissions by an Insured;

 

3.5 bodily injury, mental or emotional distress, sickness, disease or death of any person;

 

3.6 damage to or destruction of tangible property except that this exclusion shall not apply
to the Litigation Expense incurred with respect to a request or demand by the Named
Insured seeking Damages from third parties for violations of Conservation Rights;

 

3.7 costs incurred by any Insured to reconstruct or reclaim damaged real or personal
property of third parties or to compensate third parties for the loss of use thereof except that



this exclusion also will not apply to Litigation Expense incurred in seeking Damages
against third parties for violations of Conservation Rights;

 

3.8 libel or slander, including slander of title, except where the legal validity of
Conservation Rights of the Insured are challenged;

 

3.9 any Claim for which a defense or reimbursement of Litigation Expense is provided, in
whole or part, under any other valid insurance or agreement of indemnity benefiting or
covering the Insured including, without limitation, any Directors and Officers, General,
Umbrella or excess liability or title insurance policy, any defense obligations contained in
any deeds or other conveyances to any Insured, or any other agreement that pays for all or
any part of the Litigation Expense also covered under this Policy, in whole or part,  unless
the coverage of the insurance, agreement of indemnity, or other agreement has been
exhausted through payment, and regardless of  whether such other insurance or agreement
or obligation is stated to be primary, contributory, excess, contingent or otherwise with
respect to this Policy, and regardless of whether this Policy and the other insurance or
agreement or obligation provide concurrent or non-concurrent  coverage and regardless of
whether such policy, agreement or obligation is entirely congruent with, or only partially
congruent with, the coverage provided under this Policy;

 

 3.10 any Claim by an Insured against any other Insured, or between an Insured and any
other party that is insured under any other policy issued by the Company, or between an
Insured and any uninsured, tax-exempt organization with a primary purpose of land
conservation or recreation that is not a government organization;

 

3.11 discrimination based upon age, gender, race, color, national origin, religion, sexual
orientation or preference, pregnancy or disability, genetic information or other attributes of
persons;
 

3.12 any Claim, or facts, circumstances, situations, acts or omissions likely to result in a
Claim, that:

 

3.12.1 have been the subject of any notice given prior to the Policy Period to the
Company or any other insurer under any other policy; or

 

3.12.2 together with the subject of any notice given the Company or another insurer
prior to the Policy Period, constitute Interrelated Claims; or

 

3.12.3 are not reported in the Application for this policy, yet are known by the



Insured to have been asserted or to have occurred prior to the Policy Period; or

 

 

3.12.4 should have been apparent to any Insured (other than a voluntary worker)
prior to the Policy Period through the exercise of reasonable diligence in monitoring
compliance with Conservation Rights; or

 

3.12.5 are not reported in the Application, and the Insured did not conduct or failed
to document a visit to monitor compliance with the Conservation Rights at any
time during twelve months immediately prior to the inception date of the Policy
Period;

 

3.13 any Claim arising from or based upon facts, circumstances, situations, acts or
omissions leading to the Claim, or that are alleged in the Claim, that first happened before
the Retroactive Date;

 

3.14 affirmative rights in property not directly related to Conservation Rights including,
but not limited to, rights of first refusal, options to purchase or other rights, profits or
servitudes and rights of active land management, except that this exclusion shall not apply:

 

3.14.1 if it is necessary to address such rights in the defense or enforcement of the
Insured’s Conservation Rights and such defense or enforcement is otherwise
within the scope of the coverage provided by this Policy;

 

3.14.2 to the exercise of rights by the Named Insured only in land owned in fee by
the Named Insured; or

 

3.14.3 to affirmative rights of public access for conservation-related recreation or
education contained in a conservation easement, trail easement or deed covenant;

 

3.15 business, institutional or other disputes not directly and causally related to the defense
or enforcement of Conservation Rights or that do not impair such rights;

 

3.16 actions by any state, local, county, regional or other government or any subdivision
thereof or the United States government alleging violation of any law (whether grounded in
statute, regulation, ordinance, code, common law, constitution or other source of applicable



law), except that this exclusion does not apply to any Claim concerning Conservation
Rights in property owned by any state, local or federal government organization;

 

3.17 tax audits, investigations, inquiries or tax-related matters, whether state, local or
federal, except that this exclusion does not apply to challenges by private persons or private
organizations to the validity of Conservation Rights alleging tax-related matters;

 

3.18 historic facade easements, except that this exclusion does not apply to other
Conservation Rights included in the same legal document as a facade easement or
Conservation Rights that have historic value or Conservation Rights that include historic
buildings;

 

3.19 Conservation Rights asserted only by Back-Up Holders, Third-Party Enforcers or
Co-Holders;

 

3.20 services provided by government attorneys or other government employees;

 

3.21 any Claim that an Insured has trespassed, except where access is permitted pursuant
to the Conservation Rights;

 

3.22 willful or grossly negligent acts or omissions of any Insured;

 

3.23 actions, efforts or offers by an Insured to amend, terminate or extinguish
Conservation Rights, in whole or part, and whether or not challenged by any third party,
except (1) the Policy shall provide subsequent coverage of the Conservation Rights as
amended or partially terminated, and (2) this exclusion shall not apply to efforts to settle
Claims if the Company has accepted coverage of the Claim;

 

3.24 any Claim of liability under, for the breach or termination of or concerning obligations
arising out of, or assumed under or in any contract, license, agreement or commitment,
whether written or oral, except this exclusion shall not apply:

 

3.24.1 to any liability or obligation under contract or agreement, license or
commitment that establishes or that directly applies to Conservation Rights of the
Insured;

 



3.24.2 to any liability or obligation with respect to Conservation Rights that the
Insured would have in the absence of the contract, license, commitment or
agreement;

 

3.25 any Claim arising out of or as a result of the Insured’s failure to timely report any
Claim or to cooperate with the Company in the Company’s defense or prosecution of any
Claim;

 

3.26 actual or proposed acts or omissions or failures to act with respect to any real property
over which the Named Insured does not have Conservation Rights, except this exclusion
shall not apply to physical activities on an immediately adjacent or contiguous parcel that
present an immediate and direct, significant threat of or actual interference with
Conservation Rights within the geographical limits of property burdened by the
Conservation Rights held or owned by the Named Insured;

 

3.27 any Claim arising out of, based upon or relating to in any way the insolvency, financial
impairment or bankruptcy of any person or organization, except this exclusion shall not
apply to any Claim that would extinguish the Conservation Rights;

 

3.28 any Claim arising out of, based upon or relating to in any way any act of war, invasion,
hostile action of foreign enemies, hostilities (whether war be declared or not), civil war,
rebellion, revolution, insurrection, military power, confiscation, nationalization, requisition,
destruction of or damage to property by or under the order of any governmental, public or
local authority;

 

3.29 any Claim in which the Insured fails or refuses to assist or cooperate with the
Company as required under this Policy or to comply with the Insured’s reporting duties
including, but not limited to, any failure or refusal to submit for any requested examination
under oath, to produce any reasonably requested information or to grant permission to
secure reasonably necessary information from third parties, unless such action is prohibited
by law or regulation;

 

3.30 any Claim arising out of any act of terrorism including, but not limited to, acts certified
by government officials as acts of terrorism, except coverage for any certified Act of
Terrorism as defined under the federal Terrorism Risk Insurance Act of 2002, as amended by
the Terrorism Risk Insurance Extension Act of 2005 and the Terrorism Risk Insurance
Program Reauthorization Act of 2007, and as implemented by the regulations and guidance
promulgated by the U.S. Department of Treasury; provided, however, that coverage for such
Claims is available and may be purchased for an additional premium paid by the Named
Insured under an endorsement to this Policy;



 

3.31 any Claim arising out of any nuclear reaction, radiation, radioactive contamination or
the radioactive, toxic, explosive or other hazardous properties of radioactive materials
regardless of how it was caused. “Radioactive materials” include all radioactive elements
and their derivatives and compounds, isotopes of other elements and any other substances
that may be designated by or pursuant to any law, act or statute as substances capable of
releasing atomic energy or that are used for the production or application, or resulting as a
byproduct, of atomic energy;

 

3.32 any Claim arising out of or for the actual, alleged or threatened discharge, dispersal,
release or escape of pollutants, or any direction or request to test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize pollutants. Pollutants include any solid, liquid,
gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids,
alkalis, chemicals and waste. Waste includes materials to be recycled, reconditioned or
reclaimed. This exclusion will not apply, however, to Claims seeking to compel persons or
organizations, other than the Insured or its agents, subcontractors or persons or
organizations for whom or which the Insured is legally responsible, to remove, or to pay for
or pay the costs to remove, nonhazardous, solid waste from property burdened by
Conservation Rights of the Insured. Nonhazardous solid waste is solid waste that is not
defined or listed as hazardous under any applicable local, state or federal law or by any
governmental authority having jurisdiction, and that is not subject to regulation or
enforcement action by governmental authority, due to its hazardous properties or nature,
and includes, but is not limited to, materials not classified as hazardous under the Resource
Conservation and Recovery Act (RCRA) or that do not constitute regulated hazardous
household waste under applicable law;

 

3.33 any Claim, or that portion of any Claim, based upon events, facts, circumstances,
situations, acts or omissions leading to the Claim, or that are alleged in the Claim, that first
happened after the effective date that the Named Insured ceases to be a Member of the
Company for any reason, as set forth in the Company’s Limited Liability Operating
Agreement; including, but not limited to any events occurring on or after the date of the
Internal Revenue Service official notice of revocation of the Named Insured’s Internal
Revenue Code section 501c(3) tax exempt status;

 

3.34  any Claim arising from the placement of improvements upon or other development of
property owned by any Insured, including, but not limited to, Claims concerning any and all
required administrative or other applications and approvals and any appeals therefrom to
administrative or judicial authorities, except this exclusion shall not apply where such
applications, approvals or appeals are directly and causally related to the defense or
enforcement of Conservation Rights; and

 

3.35 any Claim arising from the ownership, operation, maintenance or use, or changes in
such ownership, operation, maintenance or use, of offices and other buildings that are



owned, occupied or leased by any Insured, except this exclusion shall not apply where such
mode of operation, maintenance or use, or changes are directly and causally related to the
defense or enforcement of Conservation Rights.

 

4.         SPECIAL PROVISIONS

4.1 Limit of Liability under the Policy

 

The Limit of Liability shown on the Declarations Page in Item III. and the provisions below
determine the most the Company will pay under this Policy regardless of the number of
Insureds, Claims or persons or organizations making Claims. The Company’s entire
obligation to pay Litigation Expense or any other loss or costs payable under this Policy for
any Claims or set of Interrelated Claims shall be limited in all instances to the amount set
forth in Item III. of the Declarations Page. The total of all payments by the Company for all
Litigation Expense or any other loss or costs covered by this Policy shall not in any event
exceed the Limit of Liability stated in Item III. of the Declarations Page as “aggregate.” No
Claim or set of Interrelated Claims may be assigned to more than one Policy Period of
the Insured’s coverage with the Company, and no more than one Policy issued by the
Company and no more than one Limit of Liability under any one Policy issued by the
Company will apply to any one Claim or set of Interrelated Claims. If the Company
advances Litigation Expense or any other loss or costs payable under this Policy and it is
finally established in an arbitration proceeding under the Policy or any other proceeding that
the Company had no liability under the Policy, the Named Insured agrees to repay to the
Company, upon demand, all Litigation Expense or any other loss or costs payable under
this Policy so advanced.

 

4.2 Assistance and Cooperation

At all times, the Insured and the Company agree to use reasonable efforts to assist each
other and to cooperate with respect to matters covered under the Policy, and in the
negotiation, mediation, investigation and defense of Claims. The Insured further agrees to
forward to the Company, immediately, all documents received in connection with any Claim
and to cooperate fully with the Company or its designees in the investigation of Claims, in
the conduct of suits or other proceedings and in the defense and enforcement of
Conservation Rights. The Insured further agrees to attend depositions, hearings and
trials; to assist in securing additional necessary documents and to cooperate and assist with
the giving of evidence and attendance of witnesses. The Insured shall also cooperate with
the Company by advising the Company with respect to any other insurance that does or may
cover any Claim submitted by the Insured and will provide the Company with any and all
correspondence of any kind concerning such coverage.

 

4.3 Reporting Duties
 



4.3.1 When any Insured first becomes aware of a Claim, the Insured must give
prompt written notice of the Claim to the Company at its address listed in Item VI. of
the Declarations Page or using the electronic claims form at www.terrafirma.org. The
Insured must give such prompt written notice for all known Claims made or
occurring during the Policy Period in all events no later than 60 days after the
expiration of the Policy Period stated in Item II. of the Declarations Page or during
any Extended Reporting Period the Named Insured may purchase, and the notice
must also be received by the Company within the Policy Period or within 60 days
following expiration of the Policy Period or during any Extended Reporting Period
the Named Insured may purchase, or such known Claims will be barred and not be
covered by the Company under this or any other policy issued to the Insured by the
Company. Notice shall be deemed received on the date sent if sent by prepaid
airmail, prepaid priority mail, certified mail or express courier properly addressed and
directed to the Company at the address listed in Item VI. of the Declarations Page or
as submitted and received by the Company on its official website at
www.terrafirma.org, whichever is received by the Company first. The Company in its
discretion may accept other forms of Notice, in which event Notice shall be deemed
received on the date that the Company acknowledges in writing that it received the
Notice. Electronic acknowledgment by the Company shall be sufficient.

 

When giving notice, the Insured shall include an authorization for the Company to
obtain pertinent records and other information and the following information, if
known:

 

4.3.1.1 the nature of and circumstances surrounding the Claim, including how,
when and where it took place;

 

4.3.1.2 the nature of the Conservation Rights at issue and an identification
of all parcels of the real property involved;

 

4.3.1.3 the names and addresses of the persons and organizations involved;

 

4.3.1.4 the date when any Insured first became aware of the Claim;

 

4.3.1.5 any actions taken in any effort to avoid or mitigate the Claim.

 

4.3.2  The Insured must also report the Claim to all insurance carriers under all
policies that may provide coverage for the Claim and identify all insurance policies
that might be applicable to the Claim.

http://www.terrafirma.org/


 

4.3.3  If during the Policy Period, the Named Insured shall become aware of any
facts, circumstances, situations, acts or omissions that may subsequently give rise to
a Claim against an Insured and shall, during the Policy Period, give sufficient
written notice of such facts, circumstances, situations, acts or omissions, then any
Claim subsequently made against the Insured arising out of such facts,
circumstances, situations, acts or omissions shall for the purpose of this Policy be
treated as a Claim made during the Policy Period.

 

4.4 Choice of Counsel

 

The Company and the Named Insured shall select mutually agreeable counsel from among
Company-approved counsel or counsel proposed by the Insured and subsequently approved
by the Company. The Company’s approval of counsel may be conditioned on counsel’s
agreement to abide by the Company’s retention terms and requirements and its billing and
payment policies. If the Company and the Named Insured cannot agree, the Company’s
choice of counsel shall prevail. The Insured shall have the right, at its own expense, to hire
independent counsel to participate with the Company in the investigation, settlement and
defense of any Claim, including any appeal from any Claim. 

 

4.5 Settlements

 

4.5.1 Neither the Company nor any Insured shall settle or admit any liability with respect to
any Claim or any portion of a Claim that falls within the scope of the coverage provided by
this Policy without the other’s consent, which consent the Company and the Insured shall
not unreasonably withhold; provided, however, that it shall not be considered unreasonable if
the Company refuses to consent to any settlement that is inconsistent with (1) Land Trust
Standards and Practices, published by The Land Trust Alliance, as it may be revised or
amended, or, (2) if the Named Insured is an accredited land trust, the Accreditation
Requirements Manual, published by the Land Trust Accreditation Commission, as it may be
revised or amended.  Further, the Company shall not be liable under any circumstances for
Litigation Expense or any loss or damage to the Insured for liability voluntarily assumed
by the Insured in settling any Claim without first providing prior written notice to and
seeking the prior written consent of the Company, and regardless of whether or not the
failure to notify or seek prior consent results in prejudice to the Company. In the event that
the Company and the Insured disagree as to a settlement:

 

4.5.1.1 If the Company believes it would be best to settle any Claim for terms
agreed to by the claimants or for specific terms to be proposed to the
claimants, and the Insured disagrees and will not consent to the proposed
settlement terms, all Litigation Expense subsequently incurred after the



date on which the Insured refuses to consent to the proposed settlement
terms will be solely the responsibility of the Insured. The Named Insured
further agrees to repay all Litigation Expense the Company pays after the
date on which the Insured refuses to consent to the proposed settlement
terms.

 

4.5.1.2 If the Named Insured believes it would be best to settle any Claim
for a stated sum of money and on additional terms agreed to by the claimants
and the Insured, and the Company disagrees and will not consent to the
settlement, the Company will indemnify and hold the Insured harmless to the
extent that continuing the action or defense results in the Insured becoming
legally obligated to pay more to the claimants than the claimants would have
agreed to accept earlier in a settlement. This limited indemnity obligation will
apply only to (a) the difference between the rejected settlement amount and
amounts the Insured later becomes legally obligated to pay for any monetary
judgments, awards or any subsequent settlement amount to which the
Company may consent; (b) interest awarded on such amounts under law; (c)
any award of punitive, exemplary or multiple damages; and (d) additional
Litigation Expense, if any, incurred by the Insured. However, the payment
of such amounts will be limited by and will be part of, and is not in addition to
the Limit of Liability stated in Item III. of the Declarations Page and, in
addition, in no event will the Company be required to pay any of the following:

 

4.5.1.2.1 salaries, benefits or other remuneration of any person,
including an Insured;

 

4.5.1.2.2 diminution in value or damages resulting from the diminution
in value of the Conservation Rights of the Insured;

 

4.5.1.2.3 costs of reconstruction, restoration or reclamation of any
property of the Insured or any third party;

 

            4.5.1.2.4 civil or criminal fines, penalties, sanctions or forfeitures;

 

4.5.1.2.5 any obligation to repay a surety or other company providing a
bond or security;

 

4.5.1.2.6 extra-contractual, punitive, multiplied or exemplary
damages, or any damages premised on allegations of bad faith, all of
which the Insured by its acceptance of benefits under this policy



expressly waives. 

 

4.6.      Self-Insured Retention

 

The Company’s obligation to pay the Litigation Expense under this Policy shall be only for
the excess over the Self-Insured Retention amount shown in Item IV. of the Declarations
Page in respect to each Claim or set of Interrelated Claims, and such Self-Insured
Retention amount must first be paid by the Insured prior to any payments under this Policy.
Payment to or on behalf of the Insured is due only after the Insured has presented credible
written evidence of its prior payment of the Self-Insured Retention and the Company has
accepted such evidence. In its sole discretion, the Company may, but is not required to,
credit against the Self-Insured Retention the reasonable Litigation Expense incurred by the
Named Insured prior to its notice to the Company of the Claim, if such notice is timely and
effective to trigger coverage under the Policy.

 

4.7       Acquisition of Conservation Rights

4.7.1. If the Named Insured shall, during the Policy Period, acquire real property
interests with associated Conservation Rights that were not identified and
scheduled in the Application, through any means (including, but not limited to,
through a consolidation or merger with, or the purchase or other acquisition of the
assets of another entity), such Conservation Rights shall be covered under this
Policy if, and only to the extent that:

4.7.1.1 the Conservation Rights were first acquired after the inception of
coverage under this Policy; and

4.7.1.2 the real property interest and associated Conservation Rights would
have been eligible for coverage at the inception of the Policy Period had the
Named Insured listed them on its Application; and

4.7.1.3 the real property interest and associated Conservation Rights
remain eligible for coverage for the balance of the Policy Period; and

4.7.1.4 other than through a consolidation or merger with, or the purchase or
other acquisition of the assets of another entity, the Claim with respect to
such Conservation Rights is based on, arises out of or involves allegations
of facts, circumstances, situations, acts or omissions that first occurred after
the date the Named Insured acquired the real property interests with
associated Conservation Rights; and

4.7.1.5 the Named Insured pays an additional premium equal to 100% of the
full year’s premium charged for each other scheduled real property interest
with associated Conservation Rights insured under this Policy.

4.7.2 The required premium shall due and payable (a) upon renewal of this Policy, in
addition to the premium for the renewal period, or (b) upon termination of the Policy



Period without renewal, or (c) upon tender of any Claim for coverage with respect to
the newly acquired real property interests and associated Conservation Rights
during the Policy Period, whichever shall first occur. Failure to pay the required
premium in full when and as due will void all coverage for the newly Conservation
Rights.
 

5.         GENERAL CONDITIONS

 

5.1       Extended Reporting Period
 

5.1.1 If the Named Insured declines to renew this Policy, the Named Insured shall
have the right to purchase an extension of the coverage granted by this Policy for any
Claims made during the period commencing on the effective date of nonrenewal,
and for 12 months thereafter (the “Extended Reporting Period”), but only with respect
to any Claim arising from facts, circumstances, situations, acts or omissions alleged
to have first occurred before the effective date of nonrenewal.

 

5.1.2 The cost to purchase an Extended Reporting Period is an additional premium
payment of 100% of the cost of one year of coverage under the Policy. The premium
paid for the Extended Reporting Period is not refundable.

 

5.1.3 The Named Insured’s right to purchase an Extended Reporting Period shall
automatically terminate unless written notice of the Named Insured’s election to
purchase the coverage together with the additional premium due is received by the
Company within 60 days after the effective date of nonrenewal.

 

5.1.4 The Limit of Liability provided during the Extended Reporting Period is part of
and not in addition to the Limit of Liability provided during the immediately preceding
Policy Period, and there shall be no separate or additional Limit of Liability for the
Extended Reporting Period.

 

5.1.5 The Named Insured shall have no right to purchase any Extended Reporting
Period, and the rights contained in this section 5.1 shall not apply to any cancellation
resulting from nonpayment of premium or other automatic cancellation.

 

5.2 Other Insurance

 

5.2.1  The insurance provided under this Policy is excess to and will not contribute



with any other valid and collectible insurance, self-insurance or any deductible or
self-insured retention portions of any other valid and collectible insurance.

 

5.2.2 The insurance provided under this Policy is also excess to and will not
contribute with any other indemnification obligation under deeds to the Insured, or
any other agreement that pays for all or any part of the Litigation Expense also
covered under this Policy. 

 

5.2.3 This Policy will not contribute with any other such insurance, obligation or
agreement regardless of  whether such other insurance or agreement or obligation is
stated to be primary, contributory, excess, contingent or otherwise with respect to
this Policy, and regardless of whether this Policy and the other insurance or
agreement or obligation provide concurrent or non-concurrent  coverage and
regardless of whether such policy, agreement or obligation is entirely congruent with,
or only partially congruent with, the coverage provided under this Policy. 

 

5.2.4 However, when all other such insurance, obligation or agreements under the
above provisions have been exhausted by payment, or are otherwise exhausted,
coverage under this Policy will then apply to any remaining Litigation Expense
incurred by the Insured.     

 

5.3 Subrogation

 

5.3.1 The Company shall be subrogated to all the rights of recovery of the Insured
for any Litigation Expense the Company shall actually pay to or on behalf of the
Insured, against any person who or organization that may be legally responsible for
said Claim, and any Damages awarded to the Insured shall first be used to repay
the Self Insured Retention, then the Litigation Expense advanced by the Company,
with the remainder then paid to the Insured.

 

5.3.2 The Named Insured and each Insured hereby agree to execute and deliver
instruments and papers and to do whatever else is necessary to secure the
Company’s subrogation rights. No Insured shall do anything to prejudice such rights.

 

5.3.3 The Company may sue in its name or in the name of the Insured to enforce its
right of subrogation, and the Insured will fully cooperate with and shall lend all
reasonable assistance to the Company in the filing and prosecution of suits or other
proceedings against responsible persons or organizations.

 



5.4 Changes and Assignments

The terms and conditions of this Policy shall not be waived or changed, nor shall an
assignment of interest under this Policy be binding, except by an endorsement to this Policy
issued by the Company.
 

5.5 Named Insured as Agent
 

By acceptance of this Policy, the Named Insured in Item I. of the Declarations Page agrees
to act on behalf of all Insureds with respect to notice of all Claims, nonrenewal, the
payment of premiums, the receipt of any mistaken overpayment of the annual premium or
Litigation Expense payments that may become due under this Policy and for all other
required or necessary communications concerning coverage or any other issues under this
Policy. Each Insured, as a condition to coverage, accepts and appoints the Named Insured
as its agent with respect to all issues of coverage or other issues under or arising out of this
Policy.

 

5.6 Cancellation

 

This Policy may not be cancelled by the Company or the Named Insured. However, this
Policy shall automatically be canceled immediately with no further notice from the Company
required, and with no requirement to refund any premium paid, immediately upon the
happening of any of the following:

 

5.6.1 upon receipt by the Named Insured of any final determination that the
Named Insured no longer qualifies as an organization described in Section 501(c)(3)
of the Internal Revenue Code, and the effective date of such automatic cancellation
shall be the effective date of such determination;

 

5.6.2 upon receipt by the Manager of the Company of an instrument in writing by the
Named Insured stating its intent to dissociate as a Member of the Company, and
the effective date of such dissociation or resignation shall also be the effective date
of automatic cancellation of the Policy;

 

5.6.3 upon the effective date that the Named Insured ceases to be a Member of the
Company for any reason, as set forth in the Company’s Limited Liability Operating
Agreement; or

 



5.6.4 as may be provided in any endorsement to this Policy.

 

The failure of the Company to issue or to offer to issue a subsequent policy does not
constitute Policy cancellation. The Company is under no obligation to issue or to offer to
issue a subsequent policy and may elect not to do so in its discretion. All premium paid is
deemed fully earned by the Company upon payment. Rescission rights are governed by
other provisions of this Policy and by law and not by this Section 5.6 on Cancellation.

 

5.7 Review

 

The Company may reasonably require the Insured to submit to examination under oath by
any authorized representative of the Company and to produce for examination, inspection
and copying, at such reasonable times and places as may be designated by the authorized
representative of the Company, all records, in whatever medium maintained, including
books, ledgers, checks, memoranda, correspondence, reports, e-mails, text messages,
electronic communication of any kind, disks, tapes and videos, whether bearing a date
before or after the Policy Period, that reasonably pertain to the Claim or issues of Policy
coverage. Further, if requested by any authorized representative of the Company, the
Insured shall grant its permission, in writing, for any authorized representative of the
Company to examine, inspect and copy all of these records in the custody or control of a
third party that reasonably pertain to the Claim or issues of Policy coverage. Information
designated as confidential or privileged by the Insured and provided to the Company
pursuant to this section shall not be disclosed to others unless, in the reasonable judgment
of the Company, it is necessary in the administration of the Claim or with respect to an issue
of Policy coverage.

 

5.8 Governing Law

 

This Policy is governed by and shall be construed in accordance with the Liability Risk
Retention Act, 15 U.S.C. § 3901 et seq., including all amendments thereto. Except as may be
the subject of federal preemption of state law, including, but not limited to, preemption
under the Liability Risk Retention Act, and except as such law may be varied by any express
Policy provisions, this Policy is deemed to be made under and pursuant to the law of the
State of Vermont, without resort or reference to principles of conflicts of laws, and shall, in
all respects, be governed, construed and enforced in accordance with the law of Vermont.
Such law, without resort or reference to principles of conflicts of laws, except as it may be
varied by any express Policy provisions, shall also exclusively apply to any disputes, Claims
or controversies arising out of or relating to this Policy. Such disputes, Claims or
controversies include, but are not limited to, issues of coverage, liability to pay Claims,
Claims handling, the amount of loss and any and all other contractual or tort-based duties,
including claims of bad faith.

 



5.9 Policy Dispute Resolution Processes

 

An Insured shall have no cause of action against the Company unless:

 

5.9.1 each Insured has fully complied with all material terms of this Policy;

 

5.9.2 the Company receives a demand for arbitration in accordance with this Policy
within one year after the date on which the facts, circumstances, situations, acts or
omissions leading to or giving rise to the cause of action are or should have been
known by any Insured; or

 

5.9.3 despite the exclusive arbitration procedure under the Policy, a lawsuit is
otherwise authorized by applicable law and is commenced and served upon the
Company within one year after the date on which the facts, circumstances, situations,
acts or omissions leading to or giving rise to the cause of action are or should have
been known by any Insured.

 

5.10 No Right to Join the Company

 

This Policy will not be construed to create any rights of an Insured or any third party to join
the Company as a party to any action or other proceeding against any Insured to determine
the Insured’s liability, nor shall the Company be impleaded by an Insured or its legal
representative. Bankruptcy or insolvency of an Insured or of the Insured’s estate shall not
relieve the Company of its obligations hereunder.

 

5.11 Negotiation and Mediation

 

If a dispute arises out of or relates to this Policy or the breach thereof, and if the dispute
cannot be settled through negotiation, the parties agree first to attempt in good faith to
settle the dispute by private mediation as a condition precedent to arbitration.

 

5.12 Arbitration as Exclusive Dispute Resolution Process

 

If not settled through negotiation or mediation, any controversy or dispute arising out of or
relating to this Policy or the breach of any rights or obligations under this Policy, including,



but not limited to, issues of coverage, liability to pay, Claims handling, loss and any and all
other contractual, equitable or tort-based duties, including claims of bad faith, shall be
settled exclusively by arbitration. Judgment on the award rendered by the arbitrator(s) may
be entered in any court of competent jurisdiction. Any award of the arbitrator in favor of any
Insured and against the Company shall not exceed the Limit of Liability under this Policy
stated in Item III. of the Declarations Page, and all Insureds expressly waive any claim in
excess of such Limit of Liability and agree that any recovery will not exceed that amount,
and further waive all claims or rights to trial by jury. Any such award shall be in satisfaction
of all claims by all Insureds against the Company.

 

5.13 Arbitration Procedure

 

Arbitration may be initiated by either party by sending a demand for arbitration to the other
reasonably specifying the nature and particulars of the dispute. A party has the right to be
represented by an attorney at any hearing. The powers of the arbitrators may be exercised
by a majority of them, and the parties will proceed as follows:

 

5.13.1 Within 14 days of the receipt of demand for arbitration, each party shall
propose at least two independent arbitrators to the other party. Candidates for
arbitrators shall be professional arbitrators with at least 10 years of demonstrated
expertise and experience in the arbitration of insurance disputes, and who have no
personal or financial interest in the result of the arbitration. The parties shall
endeavor to agree on the use of a single arbitrator. If they cannot agree within 30
days of the receipt of the demand for arbitration, each side shall choose one
arbitrator, and those chosen by the parties shall choose a third arbitrator, and
arbitration shall be before the third arbitrator or, if agreed by all parties, before a
panel consisting of all three arbitrators. If the two chosen arbitrators cannot agree
within 60 days of the receipt of the demand for arbitration on a third arbitrator, and
the parties still cannot agree on a single arbitrator, each party will then choose a
second arbitrator from their list, and those two chosen arbitrators will appoint the
third arbitrator before whom the arbitration will proceed. If, during the course of the
hearing, an arbitrator for any reason ceases to act, a substitute shall be selected in
the same manner as the prior arbitrator, and the arbitration shall continue under the
newly selected arbitrator. 

 

5.13.2 Arbitrators shall appoint a time and place for the hearing and cause
notification to the parties to be served by registered mail not less than 30 days
before the hearing, and appearance at the hearing waives all objections to notice.
Arbitrators may adjourn the hearing from time to time as necessary. On request of a
party and for good cause, or upon their own motion, arbitrators may postpone the
hearing.

 



5.13.3 Arbitrators may issue subpoenas for the attendance of witnesses and for the
production of books, records, documents and other evidence and may administer
oaths. Subpoenas so issued shall be served in the manner provided by Vermont law
for subpoenas in civil actions.

 

5.13.4 On application of a party and for use as evidence, arbitrators may permit
depositions to be taken, in the manner and upon the terms designated by the
arbitrators, but only of any witnesses who cannot be subpoenaed to the hearing or
who are unable to attend the hearing, and in any event, no more than three
depositions per side may be taken. Arbitrators may also admit and rely upon
affidavits of absent witnesses. Witnesses may also testify by video conferencing or
other electronic methods that allow for both visual and auditory communication.

 

5.13.5 Not later than 14 days prior to the hearing, each party will produce to the other
all pertinent documents relating to its claims as requested by either party, shall
identify any witnesses to be called, and the parties shall exchange copies of all
exhibits they intend to submit at the hearing.

 

5.13.6 The parties are entitled to be heard, to present evidence material to the
controversy and to cross-examine witnesses appearing at the hearing. The single
arbitrator or a majority of the three arbitrators may determine any question and
render a final award. Strict rules of evidence or procedure shall not apply at the
hearing, except those rules of evidence regarding privileged communications, and
arbitrators, in their discretion, may afford what weight they deem appropriate to the
evidence presented and may exclude evidence they deem to be irrelevant,
cumulative or based on failure to comply with required procedures.

 

5.13.7 An arbitration award shall be in writing and signed by the arbitrators joining in
it. The arbitrators shall deliver a copy to each party personally or by registered or
other secure mail delivery system.

 

5.13.8 Arbitrators’ expenses and fees, together with other expenses incurred in the
conduct of the arbitration, shall initially be shared equally between the Company and
the Insured and shall be reallocated and paid as provided in the award. An
arbitration award may not direct the payment of the attorneys’ fees of any party,
except as provided in this Policy.

 

5.14 Exclusive Dispute Resolution Forum

 

All dispute resolution between the Insured and the Company, whether by mediation,



arbitration or any other legal process, shall take place exclusively in Burlington, Vermont,
and the Company and each Insured further agree (subject, however, to all of the exclusive
Dispute Resolution provisions and processes set forth above), as and only if necessary under
applicable law, to submit to the jurisdiction of the state and federal courts of Vermont as the
exclusive forum for any litigation between the Company and any Insured.

 

5.15 Severability

 

In the event that any provision, portion or aspect of the Policy conflicts with applicable law or
may be found to be illegal or unenforceable under applicable law, such conflict, illegality or
unenforceability shall not affect any other provision, portion or aspect of the Policy that can
be given effect without the offending provision(s), and each offending provision, portion or
aspect of the Policy, to the extent the Policy can still be given effect without it, is severable
and the remaining provisions, portions or aspects of the Policy are separately enforceable.

 

5.16 No Third-Party Beneficiaries

 

This is a Policy solely between the Insureds and the Company. It shall not create any right
or legal relationship whatever between the Company and any other person or organization.

 

5.17 Coverage Territory

 

This Policy applies only to Conservation Rights with respect to property located in the
United States, Puerto Rico or any official territory of the United States and not any foreign
properties, rights or interests.

 

 

 

 

 

Offer of Terrorism Insurance Coverage

 

The federal Terrorism Risk Insurance Act of 2002, as amended by the Terrorism Risk
Insurance Extension Act of 2005, the Terrorism Risk Insurance Program Reauthorization Act
of 2007, and the Terrorism Risk Insurance Program Reauthorization Act of 2015, and as



implemented by the regulations and guidance promulgated by the U.S. Department of
Treasury (collectively, “TRIA”) requires that the Company offer coverage for Litigation
Expense resulting from any Claim arising out of a certified Act of Terrorism, as is defined in
TRIA. The Company will provide coverage for Litigation Expense resulting from any Claim
arising out of a certified Act of Terrorism under this Policy subject to the same terms,
conditions, limits of liability and deductibles applicable to other Claims covered by the
Policy, provided that the Named Insured pays an additional premium in the amount of
$6.00 per property per year with no discounts.   

 

If the Named Insured accepts such coverage and pays the required premium:

 

(i)         if the Company makes payment under the Policy with respect to such Litigation
Expense resulting from any Claim arising out of a certified Act of Terrorism, the Company
may be partially reimbursed by the United States pursuant to a formula established by
federal law. Under this formula, the United States would pay 85% of covered terrorism losses
exceeding the statutorily established deductible and payable by the Company in providing
the coverage (the “Federal Share of Compensation for Insured Loss”). The Federal Share of
Compensation for Insured Loss is scheduled to decrease by 1% per year until it reaches 80%
beginning on January 1, 2020. 

 

(ii)        For 2015, the statutory deductible is $100 million in aggregate industry-insured
losses resulting from a certified Act of Terrorism.  This deductible amount increases annually
by $20 million until it reaches $200 million in 2020. 

 

(iii)       TRIA contains a $100 billion cap that limits reimbursement by the United States, as
well as insurers’ liability for losses resulting from certified Acts of Terrorism when the
amount of such losses exceeds $100 billion in any one calendar year.  Accordingly, if the
aggregate losses from certified Acts of Terrorism for all insurers exceed $100 billion, your
coverage may be reduced.   

 

(iv)       Section 103(e)(7) of TRIA allows the federal government to recoup terrorism loss
reimbursement payments paid to any insurance company, including the Company, from all
insurance companies subject to TRIA, through the establishment of a terrorism loss risk-
spreading premium applicable to all such insurers. TRIA requires the Company (and any
other insurer) to collect this risk-spreading premium from its policyholders as a surcharge on
premium charged for any commercial primary or excess property and casualty insurance
policy that is in force as of the time the terrorism loss risk-spreading premium is determined.
In the event a terrorism loss risk-spreading premium is assessed on the Policy, it will apply
to the total premium paid for all coverages under the Policy. The surcharge will be payable
according to the procedures established by the Company, consistent with TRIA and the
requirements of the Secretary of the Treasury.

 


